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APPEAL BREEF UNDER 37 CFR § 41.37 

This is an appeal from the final rejection of the Examiner dated October 31, 2007, 
rejecting Claims 21, 22, and 24-30 and 32-36, all claims currently pending in the case. A 
Notice of Appeal was filed January 29, 2008. The fee for an Appeal Brief was previously 
submitted on December 23, 2004 ($250.00) and May 15, 2006 ($250.00), therefore 
leaving a credit due Appellant of $245.00. Since Appellant has not received a decision 
from the Board, that fee is to be applied to this appeal. Any difference between the 
submitted fee and the current fee accompanies this Appeal Brief. See MPEP 1204.01. 

REAL PARTY IN INTEREST 

Inventor James M. Sheppard has assigned all his rights and interests in the current 
invention to Devant Ltd., a North Carolina Corporation. As such, Devant Ltd. is the real 
party in interest in this case. 
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RELATED APPEALS AND INTERFERENCES 

This case has been before the board once before in Appeal No. 2004-1029. In a 
decision dated July 29, 2004, the Board reversed the Examiner's previous rejection of 
record. A copy of the Board's decision is included in the Related Proceedings Appendix. 

An appeal has been filed for related Application Serial No. 09/837,094, entitled 
JACQUARD OR DOBBY WOVEN TEXTILE WITH GRAPHIC REPRESSION AND 
A METHOD OF MAKING THE SAME, having a filing date of April 18, 2001. The 
claims and issues in this related case are similar to those under appeal. An Appeal Brief 
is to be filed in this related case either concurrently with or shortly after this Appeal 
Brief. 

An appeal has been filed for related Application No. 10/314,794, entitled A 
METHOD OF MAKING JACQUARD WOVEN TEXTILE WITH GRAPHIC 
IMPRESS ION, having a filing date of February 19, 2003. An Appeal Brief was filed in 
this related application on December 21, 2007. 

The Board is asked to consider the three appeals, as a group, as the subject matter 
and rejections of each are related. 

STATUS OF CLAIMS 

Pending claims— 21, 22, 24-30 and 32-36 

Allowed claims — none 

Claims objected to — none 

Claims rejected— 21, 22, 24-30 and 32-36. 

Claims appealed— 21, 22, 24-27 and 32-36 

STATUS OF AMENDMENTS 

No amendment was submitted after the Final Rejection of October 31, 2007. 

SUMMARY OF CLAIMED SUBJECT MATTER 
Claim 21 
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A towel having a graphic impression, comprising: weaving 
a towel on a jacquard loom using at least two different 
colors of yarn, such that a border having a first darker color 
is woven adjacent each edge of said towel, on one side 
thereof, and a border having a second lighter color is woven 
adjacent each edge of said towel on the other side, 

Specification, page 6, line 4, 
page 7, line 25 

Fig. 1 illustrates both sides of 
an exemplary towel. 

said towel having a central area woven within said borders 
on both said one side and said other side, said central area is 
woven with said first darker color on said other side, said 
central area is woven with said second lighter color on said 
one side, 

Specification, page 6, line 4, 
page 7, line 25 

Fig. 1 illustrates both sides of 
an exemplary towel 

and forming a graphic impression in said central area on 
said one side; 

See the figures which illustrate 
a variety of exemplary graphic 
impressions 

wherein said border on said one side is capable of masking 
said graphic impression mat may overlap onto said border 
from said central area on said one side, eliminating the need 
for precise alignment of said graphic impression within said 
central area of said one side; and wherein said central area 
on said other side is capable of masking any potential bleed 
through of said graphic impression from said central area of 
said one side. 

Specification, page S, line 1- 
page 9, line 3 

Fig. 3 illustrates this feature 


Claim 29 


A textile having a graphic impression; said 
textile having edges about its periphery; 
said textile having first and second sides; 
each side having a border adjacent said 
edges and surrounding a central area. 

Specification, page 6, line 4, page 7, line 
25 

Fig. 1 illustrates both sides of an exemplary 
towel. 

said graphic impression being only 
positioned within said central area on said 
first side; 

See, e.g., Figs. 1 and 2 

said border on said first side and said 
central area on said second side having a 
first darker color; and said central area on 
said first side and said border on said 
second side having a second lighter color; 

Specification, page 6, line 4, page 7, line 
25 

Fig. 1 illustrates both sides of an exemplary 
towel. 

wherein said border on said first side is 
capable of masking said graphic impression 
that may overlap onto said border from said 
central area on said one side, eliminating 
the need for precise alignment of said 
graphic impression within said central on 
said first side; and wherein said central area 
on said second side is capable of masking 

Specification, page 8, line 1- page 9, line 3 
Fig. 3 illustrates this feature 
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any potential bleed through of said graphic 
impression from said central area of said 
first side. 


GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

• Claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) as unpatentable 
over Stark (U.S. Pat. No. 3,669,818) in view of Parker (U.S. Pat. 
No.1,925,459) 

• Claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) as unpatentable 
over Parker in view of Stark 

• Claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) as unpatentable 
over Stark and Parker and further in view of Sherrill (U.S. Pat, No. 
3,721,273) 

• Claims 21, 22, 24-27, 29, 30, 32-34 and 36 under 35 U.S.C. § 103(a) as 
unpatentable over Terrasse (U.S. Pat. No. 2,163,769) and Stark 

• Claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) as unpatentable 
over Parker, Stark and Terrasse. 

ARGUMENT 

It is submitted that the rejection of the claims based upon Terrasse and Stark is the 
most relevant and accordingly will be addressed first. Terrasse was discovered by the 
Examiner in related Application No. 10/314,794 and was the reason why prosecution was 
reopened in that case. In reopening prosecution, that Examiner withdrew the previously 
pending rejections in favor of rejections based upon Terrasse. Here, the present 
Examiner also reopened prosecution upon learning of Terrasse (from Appellant) but did 
not withdraw the previously pending rejections. Rather, we now have five rejections, 
some of which have been overtaken by the presence of the disclosure of Terrasse. 
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Rejection of claims 21, 22, 24-27, 29, 30, 32-34 and 36 under 35 U.S.C. § 103(a) as 
unpatentable over Terrasse and Stark 
A. Separate argument for claim 21 

a. Legal standard 

A claim is obvious only when the subject matter of the claim as a whole 
would have been obvious to a person having ordinary skill in the art. 35 U.S.C. § 103(a). 
As set forth in KSR Int'l Co. v. Teleflex Inc., 127 S.Ct. 1727, 1741, 82 USPQ2d 1385, 
1396 (2007). 

[A] patent composed of several elements is not proved obvious merely by 
demonstrating that each of its elements was, independently, known in the 
prior art. Although common sense directs one to look with care at a patent 
application that claims as innovation the combination of two known 
devices according to their established functions, it can be important to 
identify a reason that would have prompted a person of ordinary skill in 
the relevant field to combine the elements in the way the claimed new 
invention does. 

b. Claim construction 

"[A]s an initial matter, the PTO applies to the verbiage of the proposed 
claims the broadest reasonable meaning of the words in their ordinary usage as they 
would be understood by one of ordinary skill in the art, taking into account whatever 
enlightenment by way of definitions or otherwise that may be afforded by the written 
description contained in the applicant's specification." In re Moms, 44 USPQ2d 1023, 
1027 (Fed. Cir. 1997). 

Here, in considering the scope of claim 21 it is important to understand the 
meaning of the functional language used in defining the claimed towel. Specifically 
claim 21 requires that the darker color border on die one side be capable of masking the 
graphic impression diat may overlap onto that border from the lighter color central area 
on the one side. This functionality is important because it eliminates die need for precise 
alignment of the graphic impression within the light color central area of that side. 
Furthermore, the darker color central area on the other side is capable of masking any 
potential bleed through of the graphic impression from the light color central area of the 
one side. These functional requirements impose structure on the claimed towel. 
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c. Analysis 

This rejection is set forth on pages 10-11 of the Examiner's Answer 
entered June 28, 2007 and maintained at page 2 of the Final Rejection of October 31, 
2007. In reviewing this rejection, it should be understood that Terrasse describes what 
Appellant has admitted from the time this application was filed, i.e., Jacquard woven 
towels are known to have one side with a darker color border and a lighter color central 
area with the other side having the opposite appearance — a lighter color border and a 
darker color central area (Terrasse, Figs. 1 and 2; present specification, paragraph 
bridging pages 3-4). 

The issue to be resolved is: would it have been obvious to modify such a towel 
by for min g a graphic impression in the central area on the stated one side wherein the 
specific towel selected is constructed and the colors of the graphic impression are 
selected such that the darker color border on the one side is capable of masking the 
graphic impression that may overlap onto the border from the lighter color central area on 
the one side, eliminating the need for precise alignment of the graphic impression within 
the central area of the one side; and wherein the darker color central area on the second 
side is capable of masking any potential bleed through of the graphic impression from the 
lighter color central area of the one side. It is believed that this issue should be resolved 
in favor of Appellant. 

i. Prima facie case 

Again, Terrasse essentially describes what Appellant has admitted 
in the specification, i.e., towels that have the color pattern required by claim 21 were 
known. However, Terrasse does not teach or suggest that the towels of that reference 
should have a graphic impression on the light color central area or that the towel should 
be constructed such that, in combination with the graphic impression, the claimed 
functional requirements are achieved. 

Stark describes a textile product, e.g., a towel, that has a surface pattern of 
varying heights. Id, column 1, lines 24-38. Stark indicates that prior to that invention, it 
was known to superimpose a printed image on a patterned textile in register with the 
pattern. Id,, column 1, lines 40-47. The invention of Stark is to superimpose a printed 
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pattern on the surface of the patterned textile that is out of register with the underlying 
pattern. Id, column 1, lines 58-63. The out of register superimposed pattern creates a 
"highly attractive visual appearance." Id,, column 2, lines 39-55. In other words, Stark 
purposely prints the pattern out of register with the underlying woven pattern in order to 
create a visual appearance. This is in direct contrast to the requirements of claim 21 that 
the darker color border on the one side mask any out of register printed material thereby 
avoiding the creation of the visual appearance that is desired by Stark. 

Here, at most, a person of ordinary skill in the art would have found it obvious to 
form a graphic impression on the towel of Terrasse according to the teachings of Stark. 
However, that would not result in the towel of claim 21. For example, why would it have 
been obvious to print the graphic on the lighter color central area of Terrasse instead of 
the darker color central portion of the other side? Assuming it would have been obvious 
to print a graphic on the lighter color central portion of the towel of Terrasse, why would 
it have been obvious to choose colors in the graphic impression and the towel such that 
any overlap of the graphic impression onto the border or any bleed through of the graphic 
impression from the lighter color central area would be masked? Stark does not provide 
evidence that those choices would have been obvious and, indeed, teaches away from the 
towel of claim 21 as any overlap of the graphic impression is not to be masked, but 
rather, is to create a visual impression. 

First, Stark does not discuss the problem of potential bleed through of the printed 
graphic so Stark provides no guidance as to how to resolve that problem. Second, the 
prior art discussed in Stark printed a pattern on a textile that was in register with the 
pattern of the textile. In register printing means that care must be taken in the printing 
process to insure there is no overlap onto a border portion of the textile. Stark does not 
provide any suggestion that registry concerns can be solved by matching the color of the 
graphic and the border portion of the textile so that any overlap is masked. The towel of 
claim 21 represents a substantial improvement over the prior art portion of Stark since 
registry problems are avoided in the present towel. Third, die inventive concept of Stark, 
intentionally printing the graphic out of register with the pattern of the textile, teaches 
away from the towel of claim 21. This is seen in that die intentional out of register 
printing which forms the invention of Stark provides a "highly attractive visual 


7 


Application No. 09/747,529 
Docket: 2827 

appearance," Id,, col, 2, lines 51-55. This is the exact opposite of the functional 
requirements of claim 21 where the color of the graphic impression and the border area of 
the textile are chosen so that any out of register printing, i.e., overlap on to the border, is 
masked. These are structural differences in claim 21 tiiat are neither taught nor suggested 
by Terrasse and Stark. 

The Examiner states that it is well known in patent law that matters relating to 
ornamentation only which have no mechanical function, cannot be relied upon to 
patentably distinguish the claimed invention from the prior art. See, e.g., the paragraph 
bridging pages 13-14 of the Examiner's Answer. Further, the Examiner is of the opinion 
that the graphic impression if claim 21 is not functionally related to the substrate, citing 
In re Gulack, 703 F.2d 1381, 1385-86, 217 USPQ 401, 404 (Fed. Cir. 1983). However, 
such statements only demonstrate that the Examiner has not understood the structure that 
is behind these functional statements. As has been repeatedly stated, the darker color 
border surrounding the lighter color central area is capable of masking any printed 
pattern that might overlap onto the border from the central area. This eliminates the need 
for precise alignment of the graphic impression. In similar fashion, the darker color 
central area on the reverse side of the towel is capable of masking any potential bleed 
through of the printed design on the lighter color central area of the one side. Clearly 
there is a functional relationship between the graphic impression and the towel as set 
forth in claim 21, 

Another example of the Examiner's failure to understand the import of the 
functional language of claim 21 and the structure it imposes on the towel of claim 21 is 
seen in the passage set forth on pages 4-6 of the Final Rejection. Therein, the Examiner 
makes the following statements: 

• "Claim 21 states that the graphic impression may overlap die border, not that 
it does".--The Examiner is correct in reading claim 21 this way but misses the 
point. Because of the needed selection of colors in the graphic impression and 
border area of the claimed towel, any overlap of the graphic impression onto 
the border is masked. This allows for a fuller range of colors and patterns to 
be used in the graphic impression since once the graphic impression is chosen, 
a color scheme for the towel is chosen so that any overlap is masked. In this 
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way, production of the towel is simplified since out of register (overlap) 
products are not of concern. What might be considered scrap in the prior art 
becomes a useful product. The same consideration applies to the structure of 
die claimed towel where the darker color central area on the other side masks 
any bleed through. 

• "Capable of performing a function is not a positive limitation," citing "In re 
Hutchinson, 69 USPQ 138 "--Rather than invoke a per se rule, the MPEP 
instructs the Examiner to consider such claim phraseology on a case by case 
basis. MPEP 2111.04 states: 

Claim scope is not limited by claim language that suggests or makes 
optional but does not require steps to be performed, or by claim language 
that does not limit a claim to a particular structure. However, examples 
of claim language, although not exhaustive, that may raise a question as 
to the limiting effect of the language in a claim are: 

(A) "adapted to" or "adapted for" clauses; 

(B) "wherein" clauses; and 

(C) "whereby" clauses. 

The determination of whether each of these clauses is a limitation in a 
claim depends on the specific facts of the case. 

As explained above, the "capable of language used in claim 21 

imposes structure on die claim. The claim language is not "intended use" 

as asserted by the examiner but, rather imposes or imparts significant 

structural requirements on the claimed towel. Furthermore, in 

Innova/Pure Water. Inc. v. Safari Water Filtration Sys. Inc., 381 F.3d 

1111,11 17-20 (Fed. Cir. 2004), the court noted that the term "operatively 

connected" is a general descriptive term frequently used in patent drafting 

to reflect a functional relationship between claimed components, that is, 

the term "means the claimed components must be connected in a way to 

perform a designated function." Thus, it is error on the part of the 

Examiner to not give weight to the functional requirements of claim 21. 

• The Examiner argues that any lighter or darker colors inherently have the 
ability to mask some colors-- See, e.g., paragraph bridging pages 14-15 of the 
Examiner's Answer. This is a truism but again misses the point. Where does 


9 


Application No. 09/747,529 
Docket: 2827 

the applied prior art teach or suggest taking advantage of this property as in 
the claimed towel? Stark aptly illustrates the state of the prior art as well as 
the thinking of those of ordinary skill in die art. One either prints in register 
with its attendant cost and limitations on color selection on the graphic 
impression and towel or deliberately prints out of register to create an 
aesthetically pleasing visual effect. Viewing the applied references together, 
as a whole, it is seen that the towel of claim 21 could be obtained, if at all, 
only through happenstance in the prior art. Happenstance is neither inherency 
nor obviousness. 

It appears that die Examiner relies upon KSR International Co. v. Teleflex Inc. , 127 
S.Ct. 1727, 82 USPQ2d 1385 (2007) at page 3 of the Final Rejection. It is recognized 
that one of ordinary skill in the art is presumed to have skills apart from what the prior art 
references explicitly say. See In re Sovish, 769 F.2d 738, 743,226 USPQ 771, 774 (Fed. 
Cir. 1985) and that person is also a person of ordinary creativity, not an automaton. KSR, 
127 S.Ct. at 1742, 82 USPQ2d at 1397. But even these considerations do not help the 
Examiner's case. The level of skill in the art is demonstrated by Terrasse and Stark. The 
references show that the basic woven pattern was known and that printing a graphic on 
the surface of an already patterned textile was known, both in register and out of register. 
The "common sense" of the person of ordinary skill at the time of the present invention 
was to print in register and avoid any overlap, which limits the color choices to be used in 
the graphic, or to purposely print out of register to create a desired visual effect and not 
be concerned about the visual effect of overlap. None of the applied references are 
concerned about masking any potential bleed through. It is only through impermissible 
hindsight that one can say tire combination of Terrasse and Stark renders the towel of 
claim 21 obvious. 

For these reasons the rejection should be reversed. 

ii. Evidence of nonobviousness 

There are two affidavits filed under 37 CFR 1.132 by the inventor 
Rick Sheppard of record. The first was executed November 14, 2002 (Sheppard I) and 
the second was executed on March 31, 2003 (Sheppard II). 
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Sheppard I provides relevant background information on the state of the prior art 
at the time of the present invention on page 2. Mr. Sheppard confirms that jacquard 
woven towels were known as was the concept of printing a graphic image on a non- 
jacquard woven towel. Mr. Sheppard explains why the towel of claim 21 was 
" counterintuitive in that it would not have been obvious to add further cost to a high cost 
towel by applying a graphic image. The prior art taught that graphic images were printed 
on low end towel, not high end jacquard woven towels as in claim 21. This constitutes a 
clear teaching away. 

Sheppard I also establishes that the commercial embodiment of the towel of claim 
21, sold under the trademark Edge®, has been a commercial success for the assignee. 
Sheppard I, page 2. The commercial success is illustrated in the data set forth in the table 
attached to Sheppard II. The data show that sales of the Edge towel increased 
dramatically from its introduction in 2000 through 2003 both in terms of percentage of 
pieces Devant sold and percentage of total revenue. 

Sheppard II also provides evidence of copying of the Edge towels by competitors. 
Imitation is the sincerest form of flattery and shows that the effect die Edge towel had in 
the relevant marketplace. Business people do not copy products that are unsuccessful. 
Note also toat the two competitors ceased their efforts in regard to the copycat towels. 
The cessation of those activities provides additional evidence of the nonobviousness of 
the towel of claim 21. 

The Examiner's consideration of this evidence is set forth on pages 16-17 of die 
prior Examiner's Answer dated June 28, 2007. The specific comments of the Examiner 


are: 


"The declarations did not provide sufficient support to show commercial 
success because the diere was nothing to show that the reason for the increase 
of sales and the increased profit of these towels is due to the nature of the 
claimed product.. .and not due to other factors.... "-It is not clear that 
Appellant has to establish why the dramatic increase in sales and revenue 
occurred, only that they did. The other factors identified by die Examiner are, 
at a minimum, speculation on toe part of Examiner and are irrelevant to the 


issue. 
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The exact structure of the towels discussed in the affidavits has not been 
defined so it is unclear if the evidence is commensurate in scope with the 
claims.-The Edge brand towels are described on pages 1-3 of Sheppard I, i.e., 
a jacquard woven towel with a graphic impression in tire central area. It is 
clear from reading the affidavits as a whole that the towels discussed therein 
are within the scope of claim 21. 

Whether the success of the towels is from the claimed invention or through 
marketing efforts etc.. -Mr. Sheppard states at page 3 of Sheppard I that the 
"towel has had virtually no advertising other than mere display at national 
trade shows." Thus, with minimal marketing efforts, the Edge towel showed 
dramatic growth in its first few years on the market. 

Gross sales figure do not show commercial success absent evidence as to the 
market share.-It is not clear how the Examiner expects Appellant to provide 
such evidence. It is sufficient that the increased sales of the Edge products 
show that assignee's market grew dramatically. 

Could the sales be a result of outside companies removing products from the 
market or going out of business?-Again, this is speculation on tire part of the 
examiner and in any event not relevant. As explained in the affidavits the 
Edge towels were new products to the market and are high end products. 
Since competitors began to knock off the product within eight months of its 
introduction to the marketplace it is seen mat regardless of whether 
competitors were going out of business or removing products from the market, 
the claimed towel was successful on its own merits. 

Are die sales a result of Applicant's own plans to push this one product to the 
exclusion of their other pro ducts? -Since Mr. Sheppard states that the claimed 
towel had substantially no advertising, the success of the Edge towel did not 
result from diverting advertising resources from other products. 
Is the amount of revenue generated by the claimed towel due to its mark-up 
price and not an indicator of the product's success?-Of course revenue is 
directly related to price. Again, as explained in the affidavits the Edge towel 
is a high end towel. Being a high end product, the success the product 


12 


Application No. 09/747,529 
Docket: 2827 

received upon its introduction into the market is more remarkable and 
provides substantial evidence of its commercial success. 
The affidavits describe the graphic impression is supplied by image dying 
while the claims are not so limited.-The Examiner is correct in this 
observation but it does not affect the weight the evidence should be afforded. 
The manner in which the graphic impression is applied is not important. What 
is important is that a graphic impression is applied to a jacquard woven towel 
in the manner required by claim 21 on appeal. 

The affidavits discuss the shearing aspect of this technology which is not in 
claim 21. --This is correct but again does not significantly detract from the 
weight the evidence should be afforded. This aspect of the present technology 
will be discussed in regard to claims 28 and 35 which are directed to this 
feature. 

Neither the overprinting nor the limitation that the border is a darker color 
than the center area which is printed is recited in the independent claim.-This 
comment again indicates the Examiner's error in ignoring the structure of the 
towel that is explicitly set forth in claim 21 as well as implicitly required by 
the functional language. First claim 21 requires a dark border be adjacent the 
lighter color central area where the graphic impression resides. Second, it is 
explained above why the fact that the claim does not require overprinting is 
irrelevant. 

Appellant's evidence of copying by competitors and withdrawal of the copies 
by competitors is only evidence of the competitors' desire to avoid an 
infringement action if a patent is granted.-If one steps back and considers the 
competitors' actions as documented in the affidavits, it is seen that those 
actions support the nonobviousness of die claimed towel. The competitors 
were no doubt aware of the prior art status of jacquard woven towels and 
printed towel as was Appellant. Yet those competitors did not find it obvious 
to piece together those prior art teachings in the manner that Appellant did in 
creating the towel of claim 21. However, upon seeing a commercial 
embodiment of the towel of claim 21, those competitors immediately (within 
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eight months) copied the towel of claim 21. These actions show that the towel 
of claim 21 is a commercial success as well as being nonobvious. As to the 
first point, why copy the towel if it is not a commercial success? Obviously 
the success of the claimed towel in the marketplace caught the attention of 
competitors and they knocked the towel off. As to the second point, being 
aware of the prior art status of jacquard woven towels and printed towels, why 
would the competitors be so willing to cede the marketplace to Appellant if 
the combination of the prior art elements was obvious? The competitors' 
actions are powerful evidence as to the nonobviousness of the claimed towel. 

• Copying by others may be attributable to other factors such as when a 
competitor has not expended great effort to develop its own solution .--The 
Examiner's comment has little relevance to the present facts. The undisputed 
facts show jacquard woven towels and printed towels were known in the prior 
art. It remained for Appellant to create the towel set forth in claim 21 with its 
stated structure and functions. There were no "great efforts" for tire 
competitors to expend to arrive at a printed towel. The facts establish that the 
claimed towel was not obvious to those of ordinary skill in the art, i.e., the 
competitors. 

• As to long felt need, it should be noted that sports/golf towels of the type 
encompassed by claim 21 is a crowded market.-That the claimed towel was 
immediately found its niche in that crowded market is evidence that there was 
a need for this product that had been unsatisfied. 

d. Conclusion 

As stated in In re Hedges, 783 F.2d 1038, 1039, 228 USPQ 685, 686 (Fed. 

1986): 

If a prima facie case is made in the first instance, and if the applicant comes 
forward with reasonable rebuttal, whether buttressed by experiment, prior art 
references, or argument, the entire merits of the matter are to be reweighed. hire 
Piasecki 745 F.2d 1468, 1472, 223 USPQ 785, 788 (Fed. Cir. 1984). 
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In so doing, the Examiner should not consider the rebuttal evidence for its knockdown 
value, but rather take a step back and assess the strength of the evidence of obviousness, 
(here Terrasse and Stark), and the evidence of nonobviousness, (here the Sheppard 
affidavits), and make a new determination. Piasecki, 745 F.2d at 1473, 223 USPQ at 
788. When one weighs the respective evidence, it is seen that that preponderance of the 
evidence is in favor of a conclusion of nonobviousness. 

B. Separate argument for claim 29 

Claim 29 differs from claim 21, inter alia, in being directed to a textile broadly 
and stating the graphic impression is only positioned within the central area on the first 
side. Thus, the requirement that the border on the first side is capable of masking any 
overlap of the graphic impression takes on less importance than in claim 21. However, 
claim 29 requires that the central area on the second side is capable of masking any 
potential bleed through of the graphic impression. This functional statement imposes 
structure on the claimed textile renders the claim patentable for the reasons set forth 
above in regard to claim 21. None of the applied references are concerned with potential 
bleed dirough of the graphic impression. As stated in the first full paragraph of page 3 of 
Sheppard I, the claimed towel allows for "unlimited color and design freedom." This is 
nowhere suggested by the applied prior art. For these reasons this rejection should be 
reversed. 

C. No separate argument for dependent claims 

Solely for the purpose of this appeal, the dependent claims subject to this rejection 
will not be separately argued. 

Rejection of claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) as unpatentable 
over Parker, Stark and Terrasse 

As seen from the statement of the rejection on pages 1 1-12 of the Examiner's 
Answer, Parker is cumulative to Terrasse. Since Parker describes no more than Terrasse, 
Appellant will rely upon the arguments set forth above regarding the rejection based upon 
Terrasse and Stark, and not burden the record by explicitly repeating them. Thus, it is 
urged that Parker, Stark and Terrasse do not establish a prima facie case of obviousness. 
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If it is determined that these three references do establish a prima facie case of 
obviousness, Appellant's evidence of nonobviousness provides a sufficient rebuttal 
thereof. Reversal of die rejection is requested 

Rejection of claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) over 
Stark in view of Parker 1 

It is urged that this rejection should have been withdrawn when the Examiner 
reopened prosecution on the basis of Terrasse. At best, the rejection is cumulative to the 
rejection based upon Terrasse and Stark addressed above. Stark is discussed above. As 
noted, Stark only describes that textiles such as towels may be printed with a decorative 
image, either in (prior art) or out of register. Parker is relied upon by the Examiner as 
describing a patterned fabric where the opposite sides have inverse images. See, 
Examiner's Answer, pages 4-5. Note, Parker states that a jacquard loom can be used in 
the paragraph bridging the columns of page 1. Thus. Parker is cumulative to Terrasse 
and Appellant's admission that jacquard woven textiles can have the inverse pattern that 
forms the basis of the claimed towel/textile. 

Since Parker describes no more than Terrasse, Appellant will rely upon the 
arguments set forth above regarding the rejection based upon Terrasse and Stark and not 
burden the record by explicitly repeating them. Thus, it is urged that Stark and Parker do 
not establish a prima facie case of obviousness. If it is determined that Stark and Parker 
do establish a prima facie case of obviousness, Appellant's evidence of nonobviousness 
provides a sufficient rebuttal thereof. Reversal of the rejection is requested. 

Rejection of claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) based 
upon Parker in view of Stark" 


1 It is noted that the Examiner includes claims 28 and 35 in this rejection which are directed to where the 
towel or textile is sheared and bloomed. Neither Parker nor Stark describe shearing and blooming. Rather, 
the Examiner relies upon Sherrill for its description of these aspects of the claimed towel/textile. Shernll 
will be discussed below in regard to the rejection which includes this reference. 

1 It is noted that the Examiner includes claims 28 and 35 in this rejection which are directed to where the 
towel or textile is sheared and bloomed. Neither Parker nor Stark describe shearing and blooming. Ra * er - 
the Examiner relies upon Sherrill for its description of these aspects of the claimed towel/textile. Shernll 
will be discussed below in regard to the rejection which includes this reference. 
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In this rejection the Examiner reverses the order of the references and instead of 
urging the obviousness of using the patterned textile of Parker as the substrate in Stark, 
the Examiner urges that it would have been obvious to print an image on the textile of 
Parker as described by Stark, Regardless of how Parker and Stark are combined, the sum 
of their teachings is the same as provided by Terrasse and Stark. Thus, Appellant will 
rely upon the arguments set forth above in regard the rejection based upon Terrasse and 
Stark and not burden the record by explicitly repeating them. Thus, it is urged that Parker 
and Stark do not establish a prima facie case of obviousness. If it is determined that these 
two references do establish a prima facie case of obviousness, Appellant's evidence of 
nonobviousness provides a sufficient rebuttal thereof. Reversal of the rejection is 
requested. 

Rejection of claims 21, 22, 24-30 and 32-36 under 35 U.S.C. § 103(a) as 
unpatentable over Stark and Parker and further in view of Sherrill (U.S. Pat. 
No. 3,721,273) 

It is believed that this rejection should have been made to pick up the aspects of 
the claimed towel/textile that are set forth in dependent claims 28 and 35 in regard to at 
least shearing. Instead the Examiner ignores the requirements of claims 28 and 35 in all 
of the rejections that include these claims. The basic combination of Stark and Parker is 
discussed above. 

Sherrill describes a terry towel having one face cotton terry, and the opposite face 
rayon terry. As seen in the Figures of Sherrill, the first side (Fig. 1) has printed thereon a 
central design, and an outer region having additional printed designs thereon. The second 
side (Fig. 2) is entirely of cotton terry without any designs. The rayon terry loops are 
sheared. M, col. 2, line 60-coL3, line 2. The sheared rayon terry loops may have a 
pattern printed thereon where the colorant may be driven into the sheared rayon terry 
loops. Id., col. 3, lines 46-60. 

Viewing Stark, Parker and Sherrill together, it is not seen that Sherrill makes up 
for the deficiencies in the basic combination of Stark and Parker. The arguments set forth 
above in regard to die rejection based upon Terrasse and Stark are equally applicable to 
this rejection since Parker describes no more than Terrasse. To avoid burdening the 
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record by repeating those arguments, the Board is asked to consider those arguments 
including the reliance upon the Sheppard affidavits as evidence of nonobviousness as the 
rebuttal of this rejection. 

The Examiner relies upon Sherrill at page 10 of the Examiner's Answer for its 
description of design patterns. Nowhere does the Examiner rely upon Sherrill for its 
description of shearing a terry towel. As the record stands in this application, the 
Examiner has not set forth a fact-based statement why claims 28 and 35 are unpatentable. 

Be that as it may, Sherrill does describe a shearing step. See, e.g., col. 1, line 54- 
col. 2, line 3. See also col. 3, lines 61-coL4, line 9 that explains that after the rayon loops 
are sheared they are free to spread out or splay (bloom). Thus, the Examiner's concern in 
regard to considering the Sheppard affidavits in regard to the independent claims since 
the affidavits discuss the towels having been sheared is not relevant in considering claims 
28 and 35 as these claims call for shearing. Note also that Sherrill describes blooming to 
be a natural consequence of shearing. Reversal of the rejection is requested. 

Summary 

The obviousness rejections should be reversed as the applied references do not 
teach or suggest the claimed subject matter. 


Respectfully submitted, 



Gregory^, elements 
Attorney for Appellants 
Registration No. 30,713 
CLEMENTS BERNARD MILLER 
1901 Roxborough Road, Suite 300 
Charlotte, North Carolina 28211 
Telephone: (704) 366-6642 
Facsimile: (704) 366-9744 


Attorney Docket 2827 
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CLAIMS APPENDIX 

The claims on appeal appear as follows: 

21. A towel having a graphic impression, comprising: weaving a towel on a jacquard 
loom using at least two different colors of yarn, such that a border having a first 
darker color is woven adjacent each edge of said towel, on one side thereof, and a 
border having a second lighter color is woven adjacent each edge of said towel on 
the other side, said towel having a central area woven within said borders on both 
said one side and said other side, said central area is woven with said first darker 
color on said other side, said central area is woven with said second lighter color 
on said one side, and forming a graphic impression rn said central area on said one 
side; wherein said border on said one side is capable of masking said graphic 
impression that may overlap onto said border from said central area on said one 
side, eliminating the need for precise alignment of said graphic impression within 
said central area of said one side; and wherein said central area on said other side 
is capable of masking any potential bleed through of said graphic impression from 
said central area of said one side. 

22. The product of claim 21, wherein said forming is by screen printing, image 
dyeing, digital imaging, or heat transferring. 

24. The product of claim 21, wherein said graphic impression has at least two 
different colors, neither being said first nor said second color. 
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The product of claim 21, wherein said border shape is selected from the class of 
rectangular shape, circular shape, oval shape, square shape, and irregular shape. 

The product of claim 25, wherein said border is solid or a pattern. 

The product of claim 26, wherein said pattern is selected from the class consisting 
of stripes, dots, names, silhouettes of sport players, animal shapes, corporate 
logos, or university mascots. 

The product of claim 21, wherein said towel is sheared and bloomed. 

A textile having a graphic impression; said textile having edges about its 
periphery; said textile having first and second sides; each side having a border 
adjacent said edges and surrounding a central area; said graphic impression being 
only positioned within said central area on said first side; said border on said first 
side and said central area on said second side having a first darker color; and said 
central area on said first side and said border on said second side having a second 
lighter color; wherein said border on said first side is capable of masking said 
graphic impression that may overlap onto said border from said central area on 
said one side, eliminating the need for precise alignment of said graphic 
impression within said central on said first side; and wherein said central area on 
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said second side is capable of masking any potential bleed through of said graphic 
impression from said central area of said first side. 

The textile of claim 29, wherein said textile is a towel. 

The textile of claim 30, wherein said border shape is selected from the class of 
rectangular shape, circular shape, oval shape, square shape, and irregular shape. 

The textile of claim 30, wherein said border is solid or a pattern. 

The textile of claim 33, wherein said pattern is selected from the class consisting 
of stripes, dots, names, silhouettes of sport players, animal shapes, corporate 
logos, or university mascots. 

The textile of claim 29, wherein said textile is sheared and bloomed. 

The textile of claim 30, wherein said towels are selected from the class of a bath 
towel, beach towel, kitchen towel, or a sport towel. 
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EVIDENCE APPENDIX) 

Attached hereto are copies of the Appellant's Rule 132 Declaration dated 
November 14, 2002 (Sheppard I) and Supplemental Declaration dated March 31, 2003 
(Sheppard II). 
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IN THE UNITED STATES PATENT OFFICE 


Rick Sheppard 
Serial No.: 09/747,529 
Filed: December 22, 2000 

J AC QUART) WOVEN TEXTILE WITH GRAPHIC IMPRESSION AND A 
METHOD OF MAKING THE SAME 

Affidavit under 37 C.F.R. 1.132 

State of North Carolina 
County of Union 

I, Rick Sheppard, being duly sworn, depose and say that I'm president 
of Devant Limited and have been wholly employed there since 1977. I'm 
also the inventor of the above identified invention commercially known as 
the Edge© towel. 

Devant is the leading manufacturer of golf towels in the United States 
and the assignee of the Edge towel. 

The Edge towel was created due to the inability and limitations of the 
jacquard process to produce multiple color logos on jacquard woven golf 
towels. Jacquard woven golf towels allow only two colors in any linear 
direction to be chosen. This limits logo reproduction where logos may have 
four or five colors in a single linear area. By weaving a jacquard woven 
perimeter or frame for the towel a graphic impression may be added utilizing 
full-color graphics for the logo. This gives the impression of a jacquard 
woven golf towel utilizing full color reproduction in the center of the towel 
yet retains the quality and look of an expensive jacquard woven golf towel. 

The Edge towel combines the look of jacquard weaving with the 
process called image dying so it is difficult to tell how the multicolor 
jacquard woven product is produced. It is the combination of two separate 
processes that gives the towel the woven look, yet all of the color potential 
of a graphic imaged product. 

This product has been immensely successful and in three short years it 
now dominates 50 percent of total production, competing with 300 other 


different products in the Devant line including jacquard woven and image 
dyed products. 

Background information 

Devant has been producing golf towels for over 27 years and is the 
only manufacturer in the world that has the capacity to perform the three 
methods of towel decoration, namely jacquard weaving with image dying, 
printing, or embroidery. Over the years customers have expressed frustration 
over the inability of any company to produce their logo correctly using the 
expensive look of the jacquard weaving method and frustration over the lack 
of quality using the image dying or screen method. Historically jacquard 
woven towels are the most expensive towels to produce, and image dyed or 
printed towels are historically the least expensive way to decorate. I believe 
that the reason no one has ever combine these two processes together in the 
past is because applying an inexpensive method of decoration to the most 
expensive decorating process did not make good sense. Jacquard weaving is 
the most expensive weaving process known. Accordingly, jacquard woven 
towels are very high-end, luxurious and plush. This limits their 
marketability. Why would anyone add further cost to a high cost towel by 
applying a graphic image? Applying a graphic image would theoretically 
cheapen the value of the towel. No one has thought to add more cost to 
jacquard woven that in turn reduces its value. How would one market such a 
product? The unexpected benefit came when this was done and the graphic 
image was more crisp and sharp than other towels. Perhaps the plushness of 
the jacquard woven towel means you have more pile loops, those loops are 
sheared more evenly (a tighter weave shears more evenly) and, like 
increasing pixels for a computer monitor, the clarity and sharpness are 
increased. This was truly unexpected. Prior to the Edge towel there has been 
no other product that accomplished logo reproduction like this product. 

Another benefit of jacquard woven towels of my invention is that 
precision alignment of these images within the central area is not a problem 
(see the small Pinehurst 2005 towel left with the Examiner). The text or 
smaller graphics are merely overprinted on the dark border and are not 
readily visible. Overprinting on the dark border eliminates alignment 
problems. 


Commercial success 

Beginning with this first introduction three years ago the Edge towel 
has been a huge commercial success for Devant Limited. In fact the product 
was so successful that in eight months one of the largest apparel companies 
in the world attempted to knock off the product. Numerous towel 
competitors have asked some of our resources to reproduce the style and our 
resources have refused, respecting Devant' s concept, creativity, and patent 
pending nature of the Edge towel. This product is nothing short of 
revolutionary to the golf and sport towel market and sales have substantiated 
this. The most common question I have heard is how do we weave multiple 
colors into the towel when no one else can achieve this on a loom. The 
towel appears to be woven yet it is a hybrid, combining two processes to 
achieve a third totally different look never seen before the introduction of 
this product. Essentially the Edge product gives unlimited color and design 
freedom to a jacquard woven towel. I believe this reinforces the fact that this 
is not an obvious invention. Because graphic imaging is done after the towel 
is completely finished, there is no conflict with any prior patent applications 
which have sought to protect imaging or printing the yarn prior to the 
weaving process. We still have not realized the full potential of the Edge 
towel from a sales standpoint as our sales are still climbing without any end 
in sight. 

In my opinion the commercial success that we've enjoyed in bringing 
the Edge towel to market is primarily attributable to the uniqueness of the 
product and the fact that it fills a void that no other towel has accomplish. It 
is interesting to note that this towel has had virtually no advertising other 
tli an mere display at national trade shows. Because of this fact, I believe the 
product is commercially successful because customers appreciate the look 
and feel, and the fact that it produces their logo better than any other golf or 
sport towel on the market. Additionally when presenting this product to our 
customers we are asked to explain each time how we achieved multiple 
colors in a non-linear fashion on a jacquard woven product. We haven't had 
a customer who has been able to figure out how we have produced this 
product which I believe contributes to its uniqueness and is an indication of 
the nonobviousness of the invention. 


Rick Sheppard, President 


From this 14th day of November before me personally appeared Rick 
Sheppard, known to me to be the individual described in and who executed 
the foregoing instrument, and who thereupon acknowledged to me that he 
executed the same for the purposes therein set forth. 

Witness my hand and official seal, this the / / dav of November 

£ J ' 


2002. 


(Official Seal) 
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IN THE UNITED STATES PATENT OFFICE 

Rick Sheppard 

Serial No.: 09/747,529 

Filed: December 22, 2000 

JACQUARD WOVEN TEXTILE WITH GRAPHIC IMPRESSION AND A METHOD OF 
MAKING THE SAME 

Supplemental Affidavit under 37 C.F.R. 1.132 

State of North Carolina 
County of Union 

I, Rick Sheppard, being duly sworn, depose and say that I'm president of Devant 
Limited and have been wholly employed there since 1977. I'm also the inventor of the 
above identified invention commercially known as the Edge® towel. 

As stated in my earlier Affidavit, Devant is the leading manufacturer of Golf Towels 
in the United States and the Assignee of the Edge towel. In my earlier Affidavit I state what 
the Edge towel is and why I believe it is so immensely successful. Those things that are 
believed to contribute to its success in the marketplace are described and claimed in the 
present application noted above. 

In addition to the statements in my earlier Affidavit, I hereby supply the following 
confidential and commercially sacred information concerning the sales of the Edge towel. 

The Ed 6 e towel was first introduced in year 2000 and there were 3 types namely- 1) 
the Edge Hand towel, 2) the Edge Pro towel, and 3) the Edge Beach towel. Starting in 2001 
and continuing to 2002, the Tournament Edge towel was added to the mix. Although the 
?X ?w n 7 Gr accounted for more than 1% of a" Devant's products, they account for 
1A / 0 , 1 5 /o and 2 1 .3% of the total pieces sold and respectively account for 4 3% 1 9 8% and 
25.6/o of the total revenue for the years 2000, 2001, and 2002. It is clear that the Edge 
towel ,s qmckly becoming 50% of the sales of all Devant products and has a greater margin 
ot profitability than the remaining products. The information for years 2000 2001 and 
2002 are set forth on the attachment. This Affidavit sets forth the commercial success that 
this product has enjoyed since its infancy and continues through today. 

As additional evidence of commercial success, copying of the invention by 
competitors is a significant factor. As evidence of copying, attached as Exhibits A and B 
are letters to and from competitors who have copied the Edge towel. 

In early 2001 Devant attended the big PGA show in Las Vegas. Just before the 
doors opened for the show, I walked past the Tommy Hilfiger booth and knock-off Edge 
towels were displayed. I immediately sought and discussed this with David Leveille a lone 
time professional colleague, and explained that the Edge towel is unique to Devant 


Additionally I told him of the filed patent application and asked him to pull the knock-off 
Edge towels from the booth and not to produce them. David agreed to this. Exhibit A is my 
follow up letter expressing my sincere thanks, but also enforcing the importance of this 
product to Devant. 

During the first quarter of 2002, 1 learned that Admanco was knocking-off the Edge 
towel. I called Christopher Bumby, President and CEO and spoke with him about 
Admanco's potential infringing activities. Exhibit B is Christopher Bumby's reply letter to 
me acknowledging that no further copying will occur. 


Competitors are often asking what is the status of the patent. Competitors recognize 
the long felt need for the product and have attempted to copy it. "Copying is the best form 
of flattery." It demonstrates what a combination of references by the Examiner cannot 
demonstrate - that the marketplace recognizes the value of the Edge towel. Evidence of this 
nature is even more persuasive of patentability than_salss. and viewing market shares. 



From this >?/ day of March, before me personally appeared Rick 
Sheppard, known to be the individual described herein and who executed the foregoing 
instrument and who thereupon acknowledged to me that he executed the same for the 
purposes set forth herein. 


Witness my hand and official seal, this 


(Official Seal) 


day of March 2003. 
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RELATED PROCEEDINGS APPENDIX 


Attached hereto is a copy of the Board opinion dated July 29, 2004. 
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DOUGHERTY & CLEMENTS & HOFER 
SUITE 30Q 

1901 ROXBOROUGH ROAD 
CHARLOTTE, NC 28210 


RECEIVED 
AUG 0< 2 2004 
WUGHERTY CIEM & HOFER 


Ths opinion in support of the decision being entered today was not 
written for publication and is not binding precedent of the BoaTdT 


UNITED STATES PATENT AND TRADEMARK OFFICE ' 


BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 


Ex parte JAMES M . SHEPPARD, JR. 


Appeal No. 2004-1029 
Application No. 09/747,529 


HEARD: July 14, 2004 


MAILED 


JUL 2 9 2004 

PAT. &T.M. OFFICE 
BOARD OF PATENT APPEALS 
AND INTERFERENCES 


Before FRANKFORT, MCQUADE, and BAHR, Administrative Patent 
Judges . ~ 


FRANKFORT, Admin i st rat j ve Patent JnrinP . 


DECISION ON APPFAT, 

This is a decision on appeal from the examiner's final 
rejection of claims 21 through 36, all of the claims remaining in 
this application. Claims 1 through 20 have been canceled. 

As noted on page 1 of the specification, appellant's 
invention relates to both a textile article and a method of 
making the textile article, wherein the textile article is a two- 
sided Jacquard woven textile product (e.g., a towel) with a 
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graphic impression on at least one side thereof. The method of 
making the article as described in the specification comprises 
the steps of a) providing a two-sided Jacquard woven textile 
wherein the front side of the textile or towel has, for example, 
a dark color border adjacent each edge and a light color area 
within the borders, while the reverse side has a light color 
border adjacent each edge and a dark color area within and 
surrounded by the borders, and b) subsequently transferring a 
graphic impression onto the towel, preferably in the light color 
central area of the front side, by screen printing, image dyeing, 
digital imaging, or heat transferring. Independent claims 21 and 
29 are representative of the subject matter on appeal and a copy 
of those claims can be found, respectively, in the Appendix to 
the examiner's answer and the Appendix to appellant's brief. 

The prior art references of record relied upon by the 
examiner in rejecting the appealed claims are: 

Hobson 4,259,994 Apr. 7 1981 

Carpenter et al. 5,983,952 Nov. 16^ 1999 

(Carpenter) 

Claims 21 through 36 stand rejected under 35 U.S.C. § 103(a) 
as being unpatentable over Hobson in view of Carpenter. 


Appeal No. 200*3 
Application No. 


-1029 
09/747, 529 


Rather than reiterate the conflicting viewpoints advanced by 
the examiner and appellant regarding the above-noted rejection, 
we refer to the examiner's answer (mailed August 27, 2003) and to 
appellant's brief (filed June 25, 2003) and reply brief (filed 
October 6, 2003) for a full exposition thereof. 


OPINION 


Having carefully reviewed the obviousness issue raised in 
this appeal in light of the record before us, we have come to the 
conclusion that the examiner's rejection of claims 21 through 36 
under 35 U.S.C. § 103 will not be sustained. Our reasoning in 
support of this determination follows. 


After a careful evaluation of the teachings and suggests 
to be derived by one of ordinary skill in the art from the 
patterned terry fabric and its method of manufacture on a tap] 
or dobby mechanism as described in Hobson, and the Jacquard 
weaving system and method set forth in Carpenter for ensuring 
automatic alignment of a printed pattern with a woven pattern 
a textile fabric as that fabric is being formed, it is our 
opinion that the examiner has failed to meet her burden of 
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establishing a prima facie case of obviousness. More 
particularly, we are of the view that the examiner's reasoning in 
support of the obviousness rejection before us on appeal (as 
expressed on pages 3-7 of the answer) is based almost entirely on 
speculation and conjecture, and with regard to the basic 
structure and color scheme of the towel defined in appellant' S 
claim 21 and the textile of claim 29 on appeal, relies entirely 
upon appellant's own disclosure and teachings to supply that 
which is lacking in the applied prior art references. 

Basically, we share appellant's views as aptly expressed in 
the brief and reply brief concerning the examiner's attempted 
combination of the Hobson and Carpenter patents, the failure of 
either Hobson or Carpenter to disclose borders adjacent each edge 
of a towel or textile product and a central area within and 
surrounded by the borders, which central area on one side of the 
towel or textile product receives a graphic impression, and the - 
failure of either of the applied patents to teach or suggest the 
particular color arrangement of the borders and central areas 
required in the claims on appeal. We are also in agreement with 
appellant concerning the examiner's bald conclusion that "it 
Hd have been obvious to one of ordinary skill in the art to 
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choose various printed designs, as well as choose where to place 
the printed image on the Hobson product ..." (answer, pages 3- 
4), so as to result in a towel or textile like that claimed by 
appellant. Since neither the applied references nor the examiner 
provides an adequate factual basis to establish that the towel of 
claim 21 on appeal or the textile product of appellant's claim 29 
would have been obvious to one of ordinary skill in the art at 
the time of appellant's invention, it follows that we will not 
sustain the examiner's rejection of those claims under 35 U.S.C. 
§ 103 (a) . 

In addition, we note that the examiner's rejection of claims 
22 through 28 and 30 through 36 under 35 U.S.C. § 103(a) based on 
the combination of Hobson and Carpenter, which claims 
respectively depend from independent claims 21 and 29, will 
likewise not be sustained. 

Since we have determined that the examiner has failed to 
establish a g rima facie case of obviousness with regard to the 
claimed subject matter before us on appeal, we find it 
unnecessary to comment on appellant's evidence of secondary 
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considerations relating to commercial success, long felt need and 
copying by others . 

The decision of the examiner to reject claims 21 through 36 
under 35 U.S.C. § 103(a) is reversed. 


REVERSED 


CHARLES E. FRANKFORT 
Administrative Patent Judge 
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